
STATE OF NEI,J YORK
STATE TAX COMI'TISSION

In the Matter of the Pet i t ion

o f

Peter J.  Buhite

AFFIDAVIT OF TAITING

Deficiency or a Revision

Refund of

the Tax law

for  the Per iod B/1/65 -  8 /31167.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Peter J.  Buhite,  the pet i t ioner in the within proceedinS, by enclosing a

true copy thereof in a securely sealed posLpaid wrapper addressed as fol lows:

Peter J. Buhite
c/o Culley, Marks, Corbett & Tanenbaum
Rochester, NY

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

under Art ic le 28 & 29 of

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

2nd day of January, 1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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of a Determinat ion or a

Sa les  & Use Tax
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o f

AFFIDAVIT OF MAIIING

Deficiency or

Refund of

the Tax law

8/31167 .

a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over L8 years of age, and that on the

2nd day of January, 1980, he served the within not ice of Determinat ion by mai l

upon William Von Doh1en the representative of the petitioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Wil l iam Von Dohlen
Cu1ley, Marks, Corbett & Taner:baum
500 Execut ive Ofc.  B1d9.
Rochester, Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wr r is the last

known address of the representat ive

Sworn to before me this

2nd day of January, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 2, 1980

Peter J.  Buhite
c/o Cul ley, Marks, Corbett  & Tanenbaum
500 Execut ive  Ofc .  B ldg .
Rochester,  NY

Dear  Mr .  Buh i te :

Please take not ice of the Determi-nat ion of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Wil l iam Von Dohlen
Cul ley, Marks, Corbett  & Tanenbaum
500 Execut ive  Ofc .  B Idg .
Rochester,  NY
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STAIE TAX COMMISSION

In the M,atter of tlre application :

o f :

PBTER J. BUIIITE : DHTERM]I{ATICD{

for Revision of a Determination or for :
Refund of Sales and Use Ta:<es under
Articles 28 and 29 of ttre Tax Law for ttre :
Period Augrust 1, 1965 ttrrough Augrust 31,
L967.  :

Applicant, Peter J. Butlite, c/o Culley, l4arks, Corbett & Tanenbaurn, 500

Executive Office Building, Roctrester, Nerar York, filed an application for revision

of a determination or for refi:nd of sales and use ta:<es under Articles 28 and 29 of

ttre Ta< Lari for ttre period Augrust 1, 1965 ttrrough Augr-rst 3L, L967 (Fi1e No. 0f933).

A fornal hearing was held before L. Robert Leisner, Ilearing Officer, at tlre

offices of ttre State Tax Csnnission, 1I5 MaiJr Street, East Roctrester, Nerar York, on

Novenloer 9, I97L and was continued Novernber LL, 197L. A6plicant appeared bryr

Culley' Marks, Corbett & Tanenlcaun (I{i11iam F. Von Dohlen, Ese., of or:nsel) . Ttre

Sales Ta< Bureau atrpeared by Saul Hedcelnran, Esq. (Alocander Weiss, Esq., of

cor:nsel).

I. Vfftetler applicant, Peter J. Bulaite, is a person "responsible" for col-

lection of ttre sales tac for Boyce and Al1an Heating Sa1es, Inc. for ttre period

Augrtr.st 1, 1965 through Atrgrust 3L, L967, within ttre reaning and i-ntsrt of section

1133 of tlre Tax Law.
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FINDINGS OF FACT

1. B1z a Notice of Deterrnination and Denwrd for palznent of Sales and Use Tares

Due dated Novenber L3, L969, applicant was assessed $32r 446.30 for ta:<es, penaltlz

and interest. It was the position of ttre Sales Ta< Bureau ttrat applicant, as an

officer of Boyce and A1lan Heating Sa1es, Inc., was personErlly liabIe for ta:es

orred by the sr:Jcject crcrgnration and was rxrder a duer to act for ttre or;rcration in

ccnplying with tlre requirenerrts of Articles 28 and 29 of tlre Ta< Law.

2. Applicant, Peter J. Buhite, was the secretary for Bcpzoe and AIIan Heating

Sales, Inc. during all but tlre final nine days of the gnriod herein at issr:e. It

was applicant's reslrcnsibility as ttre secretarlz of the oorporation to take ttre

rninutes of fornal neetjngs of ttre corporation's officers. Applicant had no otter

restrnnsibilities as the secretaqz of the corporation. He was not authorized to

sign ctrecks, could not autltorize ttrc palment of bills, did not prepare or execute

tax returns, etc. Applicant's otlrer res[rcnsibilities wi*r the corSnration were

ttpse of a salesrl;ln, i.e. ttre sale of heati-ng and air oonditioning . It

was not parb of applicantrs nornal duties to collect ttte purctrase price of eguipnerrt

he sold. It was ttre lnsition of applicant, Peter J. Buhite, that he wasi not such

an officer as is nade personally liable for the ta>< of a corSnralion rrnder sections

113I of ttre Ta< Law.

CCbICI.;USICIIS OF IAIV

A. Ttrat section 1133(a) of ttre Ta< Lar^r provides, in part, that every person

required to collect arry ta< irqrcsed by th-is arbicle shall be personally liable for

ttre ta< irposed.

B. That section 113I(I) of ttre Tax Larp defines "persons required to aollect

tax" to include any officer or enployee of a corporation, who as suctr officer is

under a dutlz to act for suctt corporation in conplying wittr arry requirenent of this

arb.icle.
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C. That applicant, Peter J. BuhiteT wtss not an offioer req)onsible for tax

pursr:ant to sectionn 1131(1) or 1133(a) of the Ta< Law.

D. That the application of Peter J. Buhite is grranted and ttre Notie of

Determination and Dermd for Palznent of Sales and Use Ta><es Dt:e issued November 13,

1969 is cancelled.

DATED: Albany, Nen'r York

3AN 2 1980

COMMISSICNER


